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3ee/ ORDER
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The captioned appeal challenges the order of the National Faceless
Appeal Centre, Delhi dated 06/03/2024 [here in after (NFAC)/ Id. CIT(A)].
The dispute relates to the assessment year 2017-18. The challenged order
of the Id. CIT(A) was on account of assessment order dated 20.12.2019
passed under section 144 of the Income Tax Act, by the ITO, Ward 2(4),

Jaipur.
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2.  Aggrieved from the said order of the Id. CIT(A), the present appeal is
filed raising the following grounds: -

“1.In the facts and in the circumstances of the case, the learned Commissioner
of Income Tax (Appeals) has erred in confirming the addition of Rs. 52,85,918/-
by sustaining the GP rate @ 3% applied by the Learned Assessing Officer as
against 1.18% declared by the assessee without any basis.

2. In the facts and in the circumstances of the case, the learned Commissioner
of Income Tax (Appeals) has erred in confirming the addition of Rs. 52,85,918/-
on the ground of that in the absence of details/documents, books of accounts,
stock register etc. verification of trading was not possible inspite of furnishing all
evidences during appellate proceedings.

3. In the facts and in the circumstances of the case, the learned Commissioner
of Income Tax (Appeals) has erred in not considering the submission of the
assessee that the assessee is also maintaining quantitative records in form of
stock register and all the purchases and sales are fully vouched and supported
by respective purchase and sale bills (also mentioned in the appellate order on 3
in facts of the case)

4. The assessee craves your indulgence to add amend or alter all or any
grounds of appeal before or at the time of hearing.”

3.  Succinctly, the fact as culled out from the records is that the
assessee is an individual and proprietor of M/s V.R. International, return of
income declaring total income at 4,16,180/- was filed on 07.11.2017. The
return of income so filed was selected for complete scrutiny through CASS.
Accordingly, notice u/s 143(2) was issued on 08.08.2018 and duly served
upon the assessee company. Thereafter notices u/s 142(1) of L.T. Act,

1961 along with detailed questionnaire were issued to the assessee on
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06.08.2019 through ITBA fixing the date on 14.08.2019 for furnishing
details / documents / information. However, the assessee neither made any
compliance nor sought adjournment. Thereafter, notice u/s 142(1) of I.T.
Act, 1961 again issued to the assessee on 22.10.2019 & 02.11.2019 fixing
the date on 30.10.2019 & 08.11.2019 respectively for furnishing details /

documents but the same were not complied.

3.1 In view of continuous noncompliance of the assessee a final show
cause notice issued to the assessee fixing the compliance on 11.12.2019.
Since the assessee remain non-co-operative the Id. AO has no option
except to complete the assessment proceedings as ex-parte u/s. 144 of the
Act based on the material available on records on 20.12.2019 determining
total income at Rs. 13,41,43,350/- inter-alia making the following additions -
(i) Trading addition of Rs. 52,85,819/- [ since the assessee has not
complied the notices the G. P. Rate was considered at 3 % on sales and
thereby an addition ( Estimated Rs. 87,08,238/- less declared Rs.
34,22,320/- ) of Rs. 52,85,918/- |

(if) Addition of Rs. 12,03,500/- u/s 69A of the IT Act. [ since the assessee
has not furnished details cash deposit was considered as unexplained

money |
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Aggrieved from the order of the assessment, assessee preferred an

appeal before the Id. CIT(A)/NFAC. Out of the two addition the Id. CIT(A)

upheld the addition on account of the estimation of profit and has deleted

the addition of unexplained money. Apropos to the grounds so sustained

the relevant finding of the Id. CIT(A)/NFAC is reiterated here in below:

5.

“5.4 | have carefully considered the facts of the case, assessment order and
written submissions filed by the appellant. The appellant has filed additional
evidence under rule 46A during appellate proceedings. The same is admitted and
examined in the interest of justice. The Appellant has relied upon the various
case laws which are not at all applicable to the present case.

5.5 During assessment proceedings, various notices were issued to the appellant
to furnish any details/documents. However, the appellant failed to comply with the
same. Therefore, assessment was completed u/s 144 of the IT act on the basis of
material available on record with the AO. As regards the addition of Rs.
52,85,918/- in the trading account, | don't find any reason to interfere in the
assessment order passed by the AO since no evidence in support of the same is
filed during appellate proceedings. Hence, the addition of Rs. 52,85,918/- is
sustained.

The assessee feeling dissatisfied preferred the present appeal on the

grounds as reiterated here in above para two. To support the various

grounds so raised the Id. AR appearing on behalf of the assessee has

placed on record his written submission which is extracted here in below;

The assessee is an individual and is engaged in the wholesale trading of
precious and semi-precious stones as well as rough stones. For the
assessment year 2017-18, the assessee filed return of income declaring total
income of Rs. 4,16,180/-. Copy of the return of income along with computation
of income is available on Paper Book Page No.1-4. The assessee has
maintained books of account, which are duly audited u/s 44 AB of the IT Act,
1961. The audit report along with audited accounts are available on Paper Book
Page No.5-11.
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This was the first year of the assessee. On total turnover of Rs.29,02,74,600/-,
gross profit was declared at Rs. 34,22,320/-, giving a GP rate of 1.18%. The
trading results are backed with quantitative details of purchases and sales, which
are fully vouched. The assessee has maintained stock register on day-to-day
basis, reflecting opening stock, purchases, sales and closing stock. However, it
so happened that the Chartered Accountant, who was handling the income tax
matters and was receiving notices on his mail, did not inform the assessee,
which resulted in ex-parte assessment under section 144. The Learned
Assessing Officer resorted to provisions of Sec. 145(3) and applied GP rate of
3% on estimate basis, which resulted in trading addition of Rs. 52,85,918/-.

Aggrieved with the order of the Learned Assessing Officer, the assessee
preferred appeal before the Learned CIT(A), who has also sustained the addition
of Rs.52,85,918/- as made by the Learned Assessing Officer without considering
the reply of the assessee. The action of the Learned CIT(A) is unlawful and
illegal and the same is assailed against individual grounds of appeal, which are
taken together and discussed as under :-

(1) In the facts and in the circumstances of the case, the learned
Commissioner of Income Tax (Appeals) has erred in confirming the addition of
Rs. 52,85,918/- by sustaining the GP rate @ 3% applied by the Learned
Assessing Officer as against 1.18% declared by the assessee without any basis.

&

(2) In the facts and in the circumstances of the case, the learned
Commissioner of Income Tax (Appeals) has erred in confirming the addition of
Rs. 52,85,918/- on the ground of that in the absence of details/documents, books
of accounts, stock register etc. verification of trading was not possible.

&

(3) In the facts and in the circumstances of the case, the learned
Commissioner of Income Tax (Appeals) has erred in not considering the
submission of the assessee that the assessee is also maintaining quantitative
records in form of stock register and all the purchases and sales are fully
vouched and supported by respective purchase and sale bills (also mentioned in
the appellate order on 3 in facts of the case)

The submission of the assessee for deleting the trading addition is as under :-

(a) Maintenance of books of accounts

This is the first year of business of the assessee. The assessee has carried on
wholesale business of precious and semi-precious stones. The assessee has
maintained books of accounts, such as, cash book, ledger, bank book, journal,
vouchers of purchases and sales and stock register. During the course of
appellate proceedings, the assessee furnished audit report u/s 44 AB, copy of
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purchase account, copy olf sales account, all purchase bills, stock register, cash
book, and vouchers. These were submitted on paper book containing 247
pages. Copy of the paper book is available on Paper Book Page No. 1-247. It is
submitted that the books of accounts have not been found defective in any
manner. |t is not the case of the Learned CIT(A) that there are any unaccounted
purchases or unaccounted sales. Further, the entire purchases are of the nature
of imports. The purchases are beyond doubt. The sales are mostly on
wholesale basis. Complete ledger of taxable sales was furnished before the
Learned CIT(A). The assessee is also registered with Commercial Taxes
Department under G.S.T. the GST returns stands accepted. It has been held
that once the sales are accepted by the GST Department, the IT Department
has to follow. The following case laws are quoted in support :-

(1) COMMISSIONER OF INCOME TAX vs. ANANDHA METAL
CORPORATION

HIGH COURT OF MADRAS

(2005) 273 ITR 0262, (2006) 152 TAXMAN 0300

Held that return accepted by the Commercial Tax Department is binding on the
IT authorities and the AO has no jurisdiction to go beyond the value of the closing
stock declared by the assessee and accepted by the Commercial Tax
Department, and consequently no addition under s. 69 could be made in respect
of unexplained difference between the value of closing stock as found noted in a
seized document and the value admitted by assessee.

The submission of the assessee is that when the purchases and sales are
beyond doubt, there was no question of doubting and disturbing the GP rate.
The Courts have further held that where quantitative details have been
maintained in respect of purchases and sales, there is no case for disturbing the
GP rate. The following case-laws are quoted in support :-

(1) DCIT Vs. Alidhara Texprop Engineers P. Ltd
(2011) 43 SOT 1 (Ahmedabd)

Held that when sales declared are excisable goods and sales recorded in the
books of accounts are supported by various excise registers, books results
cannot be rejected on the basis of any hypothetical calculations based on
erroneous presumptions.

(2)  Amarjothi Granites (India) P Ltd Vs. ACIT
ITAT, Jodhpur.

33 taxmann.com 228

Held that Section 145 itself does not deal with addition or deletion in income ana,
thus, merely because there is some deficiency in books of account or merely
because there is rejection of books of account, it does not mean that it must
necessarily lead to additions in returned income of the assessee.
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(3)  ACIT Vs. ITD Cementation India Ltd (2013)
36 taxmann.com 74 (ITAT, Mumbai)

Held that where books of account of the assessee were audited and auditor had
not given any adverse comments in maintenance of books of account or stock
register, it was apparent that assessee had maintained proper books of account
and Assessing officer was wrong in rejecting the same.

(4) DCIT Vs. Subhash Chand Agarwal
High Court of Allahabad

35 taxmann.com 279

Held that where the Assessing Officer failed to point out any defect in method of
accounting or any inherent defect in books of account maintained by the
assessee, section 145 could not be invoked for rejecting the books of account.

(b) Books of accounts are audited u/s 44 AB

During the course of appellate proceedings, the assessee furnished copy of audit
report u/s 44 AB. The auditors have not found any discrepancy in the
maintenance of books of accounts. The assessee also furnished books of
accounts, stock register, purchase and sales account, GST return, cash book
etc. before the Learned CIT(A). In his order, in para 5.4, the Learned CIT(A) has
mentioned that he has examined the evidences furnished by the assessee during
the course of appellate proceedings. It is not the case of the Learned CIT(A) that
maintenance of the books of accounts was in any way defective. He has just
sustained the order of the Learned CIT(A) without considering in detail the
submissions made by the assessee. The Learned CIT(A) has failed to consider
that being the first year of business, profit was bound to be lower. The Learned
CIT(A) has also ignored the fact that when quantitative details are maintained,
trading additions are not possible. In these circumstances, the addition sustained
by the Learned CIT(A) deserves to be deleted.

(c) Quantitative details have been maintained

It is submitted that during the course of appellate proceedings, the assessee
submitted audit report u/s 44 AB. The same is duly certified by the Chartered
Accountant. The assessee also furnished the details of stock kept in the stock
register both in respect of emerald rough and ruby rough. The position is as
under and the relevant stock summary is scanned below :-
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The position of the aforesaid stock summary reveals that the total purchases of
emerald rough are of Rs. 12,50,78,504/- and sales out of it are of
Rs.12,51,62,951/-. The closing stock is of Rs.2,64,028/-. Similarly, the position
in respect of ruby rough is that purchases are of Rs. 39,93,67,611/-, the sales
are of Rs. 39,61,20,782/- and the closing stock is of Rs. 42,45,908/-.

In the facts and circumstances of the case and totality of facts that purchases
and sales are fully vouched, stock register is maintained, quantitative details are
available, there was no case with the Learned Assessing Officer to apply the
provisions of Sec. 145(3) and rejecting the books of accounts. In fact, no books
of account were produced before the Learned Assessing Officer, hence, the
question of rejection of the same did not arise. It is also not the case of the
Learned Assessing Officer that there is material with him on record establishing
unaccounted purchase or sale. In the given circumstances, there was no case
for applying higher GP rate. The trading addition made deserves to be deleted.

(d) No basis has been given for applying
GP rate of 3%

It is further submitted that as against GP rate declared by the assessee of
1.18%, the Learned AO has applied GP rate of 3%, thereby making addition of
Rs. 52,85,918/-. While applying GP rate of 3%, the Learned Assessing Officer
has not quoted any basis for the same or any comparable case. It is submitted
that before applying higher GP rate of 3%, it was incumbent upon the Learned
Assessing Officer to have afforded an opportunity to the assessee for applying
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higher GP rate so that the assessee could have furnished his defence. This has
not been done. Hence, principles of natural justice stand violated and the
addition is totally uncalled for. The same, therefore, deserves to be deleted.

(1) Joseph Thomas & Bros V.CIT
High Court of Kerala

68 ITR 796

Held that an assessment made by estimating the profits of the assessee on flat
rate basis on the basis of comparable cases without furnishing details of such
cases to the assessee is illegal.

(2)  Seth Nathuram Munalal Vs.CIT
(1954) 25 ITR 216 (nag)

Held that if the assessee failed to satisfy the Assessing Officer as to the
correctness of the profits returned by him, it is open to the ITO to take a higher
percentage consistent with the state of trade in the locality or with any special
circumstances of the assessee which warrant higher rate of profits. However, the
ITO must disclose the basis and manner of computation and make his order a
speaking order.

(3) Mysore Fertilizer Co. CIT
(1966) 59 ITR 268 (Mad)

Held that Estimation must not be arbitrary, vague and fanciful , but must be legal
and regular. The law says that the ITO shall make the assessment to the best of
his judgment ; it means that he must make it according to the rules of reason and
justice, not according to private opinion, but according to law and not humour and
the assessment is to be not arbitrary, vague and fanciful, but legal and regular.

(4)  Yaggina Veeraghavalue Vs.
Mavuleti Somraju & Co. V. CIT

(1996) 62 ITR 528 (AP)

Held that where, after rejecting the accounts of the assessee, an estimate of the
turnover and gross profit is fixed to the detriment of the assessee, the assessee
is entitled to know the basis and also to an opportunity to rebut the same.

In view of the facts of the case discussed above and the case-laws cited,
the trading addition made by the Learned Assessing Officer and sustained by the
Learned CIT(A) deserves to be deleted.

(4) The assessee craves your indulgence to add amend or alter all or any
grounds of appeal before or at the time of hearing.
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The Hon'ble Tribunal is requested to consider the submissions made and
case-laws cited above and decide the appeal in favour of the assessee and
oblige.”

6. To support the contention so raised in the written submission reliance

was placed on the following evidence / records / decisions:

PAPER BOOK

S.No | Particular Page no.
1. Copy of acknowledgement of return with computation of income and 1-11

audit report
2. Copy of purchase account 12-13
3. Copy of sales account 14-18
4. Copy of forwarding charges expenses account 19-20
5. Copy of purchase bills (import purchases) 21-165
6. Copy of stock register 166
7. Copy of bank statements 167-206
8. Copy of cash book 207-214
9. Copy of affidavit of the assessee 215
10. Copy of VAT regqistration/GST registration 216-220
11. Copy of VAT returns/GST returns 221-247

7. The Id. AR of the assessee in addition to what has been submitted
vehemently argued that this is the first year of operation of the business of
the assessee. The reasons attached to the non compliance in the
assessment proceeding was on account of the fact that the mail id placed
on record was of the consultant and that consultant could not file the

required details which leads to non-compliance and thereby the ex-parte
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assessment order. The assessee aggrieved from that order filed an appeal
before the Id. CIT(A), wherein the assessee has also filed the additional
evidence. He stated that once the Id. CIT(A) has admitted the additional
evidence by holding as “The appellant has filed additional evidence under
rule 46A during the appellate proceedings. The same is admitted and
examined in the interest of justice.” Thus, the additional evidence though
admitted but has not been considered in the interest of justice. The Id. AR
of the assessee also submitted that once all the details called for was
placed on record but has not commented upon is completely against the
interest of justice and not a single line is written on the additional evidence
and has not deemed it fit to have the additional evidence commented upon.
The Id. AR of the assessee referring to the additional evidence submitted
that books of accounts are audited, return of income has been filed in due
date, no adverse comment in the audit report, the assessee submitted all
the details of purchase and sales along with the quantitative details.
Ignoring this aspect of the matter the Id. CIT(A) endorse the view of the Id.
AO even though there is basis or reasoning for sustaining the addition
ignoring the book results. Therefore, the order of the Id. CIT(A) is not

sustainable and required to be quashed.
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8. Theld. DR is heard who relied on the findings of the lower authorities
and more particularly advanced the similar contentions as stated in the
order of the Id. AO and Id. CIT(A). The Id. DR vehemently argued that the
assessee remained non-compliant with the Id. AO has not filed any details
before the Id. AO. Additional evidence has been admitted by the Id. CIT(A)
and considering the while dealing with the appeal of the assesses. There
has been a specific show cause notice for estimating the profit @ 3 % the
assessee has not given any reply and has not justified as to why the is not

correct.

9.  We have heard the rival contentions and perused the material placed
on record. The bench noted that the dispute in this appeal is the estimation
of profit by the Id. AO @ 3 % as against 1.18 % Gross profit declared by the
assessee. The reason behind doing so is that the assessee remained non-
compliant before the Id. AO. While doing so the relevant finding of the
assessing officer while estimating the profit as recorded in the assessment

order reads as under :

“B. Trading Addition:- During the year under consideration the assessee derived
income from Business & Profession and has declared gross profit of Rs. 34,22,320/- on
the total turnover of Rs. 29,02,74,600/- giving a G.P rate of 1.18%. During the course of
assessment proceedings, the assessee was asked to file details/documents in support
of trading results declared. However, no compliance was made by the assessee to the
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various noticed issued to him during assessment proceedings and no
details/documents, books of accounts, stock register were produced. Therefore, vide
show cause notice dated 07.12.2019, The assessee was asked that as to why his books
of accounts may not be rejected as per Provisions of Section 145(3) of the I.T.Act and
G.P. Rate of 3% may not be applied on the total turnover of Rs. 29,02,74,600/- and
thereby Gross profit may not be calculated at Rs. 87,08,238/-as against Rs. 34,22,320/-
and an addition of Rs. 52,85,918/-(Rs. 87,08,238 - Rs. 34,22,320/-) may not be made to
his total income.

6. The assessee has not made any compliances to the various notices issued to him u/s
142(1) of I.T.Act, 1961 during the course of assessment proceedings as well as show
cause notice dated 07.12.2019. No details/documents were furnished during
assessment proceedings and therefore, the trading results as declared by the assessee
are subject to verification. In absence of details/documents, Books of accounts and
stock register etc., verification of the trading result is not possible. In view of the facts
that the gross profit as declared by the assessee is very low in comparison to the
sales/turnover declared for the year and no books of accounts and other details have
been produced by the assessee for verification of trading results declared, therefore, it
clearly attracts the provisions of Section 145(3) of the L.T. act, 1961. The books of
accounts of the assessee are hereby rejected U/s. 145(3) of the I.T. Act, 1961. Looking
to the facts of the case, it would be appropriate to adopt G.P. rate of 3% in the case of
the assessee as against G.P. rate of 1.18% declared by the assessee for the year. If the
G.P. rate of 3% is applied on total turnover of Rs. 29,02,74,600/- the gross profit would
come to Rs. 87,08,238/- as against declared gross profit of Rs. 34,22,320/-, which
resulted into a trading addition of Rs. 52,85,918/-. Accordingly a trading addition of Rs.
52,85,918/- is made to the total income of the assessee.

10. As the assessee could not submit any records before the assessing
officer, while perusing the appeal before, the Id. CIT(A), the assessee has
filed a prayer for allowing to place on record additional evidence under rule
46A. The Id. CIT(A) has admitted that plea of the assessee and admitted
those additional evidence and examined the same in the interest of justice.
Even though the Id. CIT(A) recorded finding in his order that “/ do not find

any reason to interfere in the assessment order passed by the Id. AO since
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no evidence in support of the same is filed during appellate proceedings.’
This finding of the Id. CIT(A) is per se is contradictory as on the one hand
he admitted that the assessee has filed the details and on the other hand
he holds that no evidence in support of the contention raised is filed. Thus,
ld. CIT(A) having admitted the evidence did not comment upon the veracity
of the additional evidence. As the same were admitted in the interest of

justice.

11. The bench also noted that the assessee has challenged the
invocation of the provision of section 145(3) in form no. 35 filed by the
assessee before the Id. CIT(A). While dealing with that ground the bench
noted that in fact there is no finding of the Id. CIT(A) even though the
assessee filed all the additional evidence in support of the addition so made
by the Id. AO justifying the action of invocation of 145(3) as an incorrect. As
the Id. CIT(A) has co-terminus power that of the assessing officer, once he
has accepted the additional evidence, it is his duty and principles of natural
justice demands from him to consider the same and to pass acceptance of
that evidence or rejection of that evidence. Here in this case, he has in the
interest of justice accepted the additional evidence but for the best reasons

known to him the same has not been discussed giving sufficient and cogent
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reasons as to why the same was not accepted by him. As it is clear from
the records that the reasons for rejection of the book result given by the Id.
AO was that the assessee did not appear and filed any documents in
support of trading result declared by the assessee. Therefore, the Id. AO
estimated the profit in the case of the assessee @ 3 % as against 1.18 %
declared by the assessee. As in this case the provision of section 145(3)
was invoked by the Id. AO on account of the non-compliance of the notices,
for which he has explained the reasonable cause before the Id. CIT(A) and
filed the additional evidence in support of the ground for rejection of the
book results. We note from the order of the Id. CIT(A) though he has
admitted the additional evidence but has remained silent so far as to the
additional evidence qua the rejection of the books of accounts ground of the

assessee.

12. Thus, the assessee has challenged the finding of the Id. CIT(A) on
three different ground including for estimating the gross profit estimation.
Thus, before we deal with these grounds of the assessee we would like to
deal with the provision of section 145(3) of the Act, as the same was made
basis for making the addition. The provision of section 145(3) reads as

under :
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Method of accounting.

145. (1) Income chargeable under the head "Profits and gains of business or
profession” or "Income from other sources" shall, subject to the provisions of sub-
section (2), be computed in accordance with either cash or mercantile system of
accounting regularly employed by the assessee.

(2) The Central Government may notify in the Official Gazette from time to time
income computation and disclosure standards to be followed by any class of
assessees or in respect of any class of income.

(3) Where the Assessing Officer is not satisfied about the correctness or
completeness of the accounts of the assessee, or where the method of
accounting provided in sub-section (1) has not been regularly followed by the
assessee, or income has not been computed in accordance with the standards
notified under sub-section (2), the Assessing Officer may make an assessment in
the manner provided in section 144.

13. Thus, as it is clear from the above provision of the act that the Id. AO
or that of the Id. CIT(A) may proceed under Section 145(3) under any of the

following circumstances :

e Where he is not satisfied about the correctness or completeness of the accounts;
or

e Where method of accounting cash or mercantile has not been regularly followed
by the assessee; or

e Accounting Standards as notified by the Central Government have not been
regularly followed by the assessee.

As it is not case of the revenue for the second and third reason but is of on
the first reason that the Id. AO is not satisfied about the correctness of
completeness of the accounts. But the same is not the situation when the
case was before the Id. CIT(A). Before the Id. CIT(A) the assessee has
provided all the following evidence so as to justify the incorrect invocation of

provision of section 145(3) of the Act. The bench noted that before the Id.
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CIT(A) the assessee made a detailed submission to support as to why the
provision of section 145(3) cannot be invoked in the case of the assessee.
For the sake of clarity, the relevant submission made by the assessee as it
is extracted in the order of the Id. CIT(A) is reproduced herein below for the

sake of convenience:

“Ground No. 1

The Ld AO has erred on facts and in law in making addition of Rs. 52,85,819/- u/s
145(8) by non-considering the facts and nature of business and deeming
provisions are applied.

1. Facts of the case-

This was the first year of the assessee's business. The assessee has started
business from April 2016. The assessee is engaged in the business of wholesale
trading of precious and semi-precious color stones and rough thereof. The books
of accounts of the assessee are audited u/s 44AB of the IT Act, 1961. Copy of
computation of income and audited accounts including trading, P&L A/c and
Balance Sheets are placed on paper book page no. 1 to 11. The auditor has not
made any adverse comments regarding maintenance of accounts. The assesse
is also maintaining quantitative records in form of stock register. All the purchases
and sales are fully vouched and supported by respective purchase and sale bills.
During the year the assessee has achieved a turnover of Rs. 29,02,74,600/- on
which the assessee has earned a gross profit of Rs. 34,22,320/- giving a G.P.
rate of 1.18% which is most reasonable in this line of trade. Specially when this
year was first year of the assessee's business. All the purchase of the assessee
are import purchases. Copy of purchase ledger account is placed on paper book
page no. 12 to 13. All the purchases were made through proper custom channel
and payment of the same was also made through proper banking channel after
the approval of the reserve bank of India. The sales are also completely vouched
and 95% sales are through registered dealers and sales consideration was
received by banking channel. Only less than 5% sales was made. The assessee
has filed VAT/GST return. Copy of VAT and GST returns are placed on paper
book page no. 216 to 247. The assessee has also maintain the stock details and
stock register. Copy of stock details are placed on paper book page no. 166. The
learned AO has made the assessment u/s 144 of the IT act. The assessee is not
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well educated and his case was handled by Shri Adityendra Soni Chartered
Accountant and he has not informed to the assessee regarding any notice or
other proceedings. The assessee was totally in dark and never been informed
regarding anything. The assessee was finally informed after completion of the
assessment. Therefore, we could not submit any explanation in this regard.
Affidavit of the assesse in this regard is placed on paper book page no. 215.

During the year under consideration the assesssee has shown sales of Rs.
29,02,74,600/-, closing stock of Rs. 42,45,900/-, Purchases of Rs. 29,08,51,380/-,
Forwarding charges of Rs. 2,46,800/- and declared gross profit of Rs. 34,22,320/-
giving a G.P. rate of 1.18%. The reason for lower gross profit is that first of all this
is the first year of the business. The assessee was new in this trade. The
assessee was dealing in wholesale basis where the margin is on very lower side.
The assessee's main target was to achieve the turnover and establish himself in
the trade. Therefore, the GP rate shown by the assessee is most reasonable. The
purchases are fully vouched. The sales is fully vouched. Both the purchases and
sales are supported by respective purchase vouchers and sales vouchers. Copy
of purchase vouchers and sales vouchers are placed on paper book page no. 21
to 165. The assessee is also maintaining complete stock details. The details of
stock are placed on paper book page no. 166. All the payments of purchases and
receipt of sales are through proper banking channel. Copy of bank statements are
placed on paper book page no. 167 to 206. Hence there is no reason to invoked
the provisions of section 145(3) of the Income Tax Act, 1961. So under these
circumstances the invoking of provisions of section 145(3) deserves to be
quashed and addition so made by applying the GP rate of 3% which is also
without any basis or brining any comparable case on record deserves to be
deleted. Therefore, you are requested to delete the addition of Rs. 52,85,918/- on
this account.”

14. Against the detailed submission and the evidence so filed the Id.

CIT(A) has preferred to remain silent and has simply held as under:

5.4 | have carefully considered the facts of the case, assessment order and
written submissions filed by the appellant. The appellant has filed additional
evidence under rule 46A during appellate proceedings. The same is admitted and
examined in the interest of justice. The Appellant has relied upon the various
case laws which are not at all applicable to the present case.
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5.5 During assessment proceedings, various notices were issued to the appellant
to furnish any details/documents. However, the appellant failed to comply with the
same. Therefore, assessment was completed u/s 144 of the IT act on the basis of
material available on record with the AO. As regards the addition of Rs.
52,85,918/- in the trading account, | don't find any reason to interfere in the
assessment order passed by the AO since no evidence in support of the same is
filed during appellate proceedings. Hence, the addition of Rs. 52,85,918/- is
sustained.

15. As such we note that Id. CIT(A) has not justified the action of the Id.
AO even though not disputed the additional evidence filed by the assessee.
The Id. CIT(A) choose to remain silent so far as to the contention for
rejection of the books of account based on the submission of the assessee.
Thus, considering the provision of section 145(3) read with the additional
evidence so admitted and upon doing so not finding any defects in the
books of accounts by the Id. CIT(A) and even the Id. AO through Id. DR
before us did not dispute the additional evidence and its veracity. The
assessee vide this appeal raising three separate ground raised grievance
that based on the set of evidences before the Id. CIT(A) the rejection of
book result and thereby confirming addition is not the correct approach and
is against the provision of law. Thus, we must decide as to whether based
on the set of evidence and material placed on record the confirmation of
invoking of the provision of section 145(3) of the Act by the Id. CIT(A) is
correct or not and thereby confirming the addition thereof. As it is not under

dispute that the assessee has explained the reasons as to why he
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remained non-compliant before the Id. AO. The Id. CIT(A) accepted the
reasonableness of the explanation furnished by the assessee and has
admitted the additional information furnished by the assessee wherein the
assessee has submitted all the details for which no adverse observation is
recorded. Thus, the Id. AO or that of the Id. CIT(A) cannot reject books of
accounts based on conjectures and surmises as such there is no comments
on the additional evidence filed by the assessee. The assessee's books of
account are regularly maintained, audited and no discrepancies whatsoever
have been indicated by the Id. CIT(A) in any material terms and he has not
deemed it fit to send back to the Id. AO for his comments also, when he
admitted the additional evidence. This is an utter disregard of the fact that
all the books of account were maintained and regularly audited. The
assessee in support of trading result has produced before the Id. CIT(A),
the records as mentioned at para no 6 above, who did not find any defects
in the records so produced. Therefore, the conclusion of the Id. CIT(A) to
confirm the rejection of the books of accounts without any pinpoint on the
record and there has been no such defects noted by the lower authority and
even the Id. AO through the Id. DR support the reasons for rejection of the
books of accounts. Thus, the rejection of books is purely based on surmises

and conjectures.
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16. The bench noted that the Id. AO chose to pick up the G. P. Rate @ 3
% without giving any basis for doing so. He has not appreciated the fact
that this is the first year of business of the assessee and has not placed on
record any comparable cases while adopting the G. P. @ 3 % for
estimation. Thus, the whole addition is nothing, but an interplay of surmises
and conjectures arrived at by the Assessing Officer to willy nilly make the
addition. Thus, in our considered view, when no palpable inconsistency in
the books of account they cannot be rejected merely based on premises
that the assessee failed file the required record before the Id. AO, though
the reasons was explained and accepted by the Id. CIT(A), the same
cannot be basis for estimation of profit at least before the Id. CIT(A). Having
held so that there was no proper justification in rejection of the books of
account now we would like to deal with the finding of the Id. AO while
estimating the profit @ 3 %. We note that the Id. AO noted that the
assessee failed to support the trading result along with the books of
accounts. Therefore, Id. AO invoking the provision of section 145(3) and
estimated G. P. @ 3 % as against 1.18 % declared by the assessee. As we
have held in the preceding para that since the assessee has substantiated
the reason for not attending the hearing before the Id. AO and produced all

the details which were called for by the Id. AO. The said information having
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admitted as additional evidence not commented upon justifies the
correctness of the information and therefore, we see no reasons to estimate
the profit @ 3 % in the case of the assessee. Because the assessee has
maintained and produced all the records which are necessary to verify the
trading results declared by the assessee before the Id. CIT(A). The Id.
CIT(A) has co-terminus power that of the Id. AO. The assessee given all the
quantitative information required and the same have also not found of
having any defects. The business of the assessee in the first year of
operation. The records produced are not found faulty nor suggests any
defects by the lower authority. Thus, as alleged by the Id. AO the assessee
has supported the trading results, with the audited books of accounts,
related details of purchase and sales account along with the bills, details of
forwarding expenses, stock register, copy of purchase bills [ Import bills ]
VAT and GST records in support of purchase and sales. The sales are not
disputed. The purchases are of the import purchase supported by bills and
custom clearance. All these supporting bills and vouchers were submitted
before the Id. CIT(A) and he could not found a single defect in the records.
We see no justification to estimate the income of the assessee and that too

merely based on surmises and conjectures. Based on these observation
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ground no. 1 to 3 raised by the assessee is allowed. Ground no. 4 being

general in nature does not require any adjudication.

17. Inthe result the appeal of the assessee is allowed.

Order pronounced in the open court on 18/06/2024.
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